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WHAT EVERY SHIPPER SHOULD KNOW ABOUT CARRIER LIABILITY 


by 
Kenneth U. Flood* 


(Mr. Flood’s article on Common Carrier’s Duty To Serve Strike-Bound Plants appeared in the Novem- 


ber 1956 issue of THE ATLANTA ECONOMIC REVIEW.) 


INTRODUCTION 


The purpose of this article is to bring to the at- 
tention of the businessman some of the common 
misconceptions about the extent of the carrier’s lia- 
bility. It is often stated that the common carrier 
is an insurer—that it is absolutely liable, without 
respect to its negligence, for the full actual dam- 
age realized by the shipper or receiver. But, one 
need only refer to the first section of the uniform 
bill of lading used as a contract of carriage by both 
motor and rail carriers to realize that such ab- 
solute liability does not exist. A more acceptable 
statement of carrier liability would be that a com- 
mon carrier is liable for full actual loss or damage 
except for an act of God, an act of the public en- 
emy, a default of the shipper, an act of public 
authority, or natural shrinkage of the goods. Also, 
when a shipment moves under released value rates, 
which is always the case when shipping via Rail- 
way Express, the maximum liability depends upon 
the declared value, such as ten cents per pound. An- 
other limitation of carrier liability becomes opera- 
tive after a specified free time for the consignee to 
unload the car or pick up the freight. Usually a 
period of forty-eight hours is prescribed; or, after 
an unsuccessful delivery attempt, the carrier’s lia- 
bility changes to that of a warehouseman, in which 
case he is liable only for proven negligence. 

After a development of the ramification of ex- 
emptions and limitations of carrier liability, the 
subject of “who bears this loss in situations where 
the carrier cannot be held liable” will be discussed. 
For example, a manufacturer ships some store fix- 
tures to Company A on an “order” bill of lading in 
order to control the shipment until payment is made. 
The fixtures are then destroyed by a flood while in 
transit. The party who ordered the goods, but who 
had not as yet paid the draft covering the shipment, 


*Mr. Flood is Assistant Professor of Transportation, Georgia State 
College of Business Administration. 


would assume quite logically that he was not the 
owner and therefore would not have to bear the 
loss. But this would not be the case, for the gen- 
eral rule is, particularly where the goods were sold 
FOB point of origin, that legally he would have to 
bear this loss. (A more complete discussion of who 
would bear the risk of loss in transit, along with 
a short statement of how this risk can be insured 
against, will be given subsequently.) 


THE LIMITATIONS ON COMMON CARRIER’S 
LIABILITY 

As was stated previously, the uniform domestic 
bill of lading, in Section 1, indicates that a carrier 
is absolutely liable, without respect to its negli- 
gence, for the full actual damage realized by the 
shipper or receiver except loss or damage arising 
from acts of God, public enemy, negligence of the 
shipper, inherent nature of the goods, or acts of 
public authority. 

An act of God means a violent accident of nature, 
the occurrence of which the carrier could not rea- 
sonably be expected to anticipate. Moreover, the 
act must be of such a character that its effect could 
not be prevented by the exercise of due diligence on 
the part of the carrier. A loss by fire, unless caused 
by lightning, does not come within the scope of an 
act of God.! Examples of situations held to be acts 
of God are: 

(a.) A flood of such extraordinary character 


1. Ellenson Floral Co. v. C&O Railway Co., 141 S. E. 834, 835 (Va., 


1928). 





CONTENTS OF DECEMBER REVIEW 
What Every Shipper Should Know About Carrier 
Liability 
1956 Survey of Atlanta Consumer Attitudes and 
Purchase Plans 
State-Local Fiscal Relationships 
Business Activity in October 
The Consumer Price Index 














Page 2 


that it could not have been foreseen or pro- 
vided against.? 

(b.) A wind or rainstorm of unusual extent and 
violence.* 

(c.) A snowstorm which blocks up a railway and 
prevents the moving of trains.* 

(d.) Extraordinary hot weather at a particular 
time® or an unprecedented fall in the tem- 
perature which the carrier could not reas- 
onably be expected to foresee.® 

(e.) Loss caused by the breaking of a rail due to 
sudden intense cold.’ 

The term “public enemy” includes the military 
forces of a nation at war with the domestic gov- 
ernment. Groups of men not organized and operat- 
ing as a military force against the government do 
not come within the description of “public enemy.”’® 
Therefore, destruction by hoodlums, gangsters, 
mobs, rioters, or strikers does not fall within the 
exemption. 

Under “acts or negligence of shipper,” the car- 
rier is not to be held liable for any loss or injury 
proximately resulting from the act or default of 
the shipper without fault on the part of the car- 
rier. Cases under this exception can be classified 
under four headings: 

(a.) Improper Loading: The general rule is that 
when a shipper assumes the responsibility 
of loading a car, he also assumes respon- 
sibility for all defects in loading which are 
necessarily invisible to the agent of the car- 
rier who accepts the freight; but if the im- 
proper loading is apparent, that is, if it 
can be observed by an agent of the carrier, 
the carrier will be held liable, not with- 
standing the negligence of the shipper. The 
reason for this rule that the carrier is 
liable where the defective loading is ap- 
parent on inspection is that if the carrier 
fails to reject the shipment, as it has the 
right to do where improper loading is ap- 
parent, it undertakes to carry the shipment 
at its peril and full common law liability at- 
taches. Although the above is a statement 
of the general rule, the cases are some- 
what in conflict and many questions arise, 
such as those concerned with the methods 
of inspection required; most courts have 
held that there is no duty to make an in- 
spection of the loading other than to note 
what is plainly to be seen. It is also provided 
by statute’® that a carrier may, by insert- 
ing in the bill of lading the words “Ship- 


2. L & N Railway Co. v. Finlay, 170 So. 207 (Ala., 1936). 

3. Compania De Vapores Insco v. Missouri Pac. R. Co., 232 Fed. 
2d 657 (1956). 

4. Waid v. Chicago, St. P.. M&O Railway Co., 137 N.W. 995 (Neb., 
1912). 

5. Vernon v. American Railway Express Co., 222 S. W. 913 (Mo., 
1920). 

6. 


Rezsek v. So. Pacific Co., 181 N. Y¥. S. 117 (1920). 
7. McPaddin v. New York Central Railway Co., 44 N. Y. 478 (1871). 
8. Hutchinson v. U. S. Express Co., 59 S. E. 949 (W. Va., 1907). 
9. See 9 American Jurisprudence, Carriers Sec. 728 (1937). 
10. Federal Bills of Lading Act, Section 21, 39 Stat. 541, 49 U.S.C.A. 
Section 101 (1916). 
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per’s Weight, Load and Count” (indicating 
that the goods were loaded by the shipper), 
avoid liability for damages caused by the 
improper loading.!! (For a very complete 
discussion on this subject see American Law 
Reports, Annotated, Second Series, Volume 
44, pages 993—1015, 1955.) 

(b). Improper Packing: Where the shipper fails 
to comply with a rule of the classification or 
tariffs governing packaging requirements, 
the general rule is that the carrier is relieved 
of liability. But, the burden is on the carrier 
to show that the loss was occasioned through 
the defectiveness and unsuitability of the 
containers, which was not apparent to the 
carrier from ordinary observation. The rea- 
son given for this exemption from liability 
is that the shipper usually knows better 
than the carrier the manner in which the 
goods should be packed. One recognized ex- 
ception to this rule is where the improper 
packing is apparent to the carrier upon or- 
dinary observation, in which case the car- 
rier may refuse to receive the goods; but if 
he does receive them, he assumes to carry 


them as they are, and his full common law 


11. Modern Tool Corporation v. Pennsylvania Railway Co., 100 F. 
Supp. 595 (1951). 
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liability attaches.!” 

Another exception is to the effect that if 
the loss or damage to goods is due partly 
to the negligence of the carrier, it is liable 
therefore, notwithstanding that the goods 
were improperly packed. It would appear to 
be necessary, in order to relieve the carrier 
of liability, that the sole cause of the loss or 
injury be the improper packing.!* 

(c.) Concealment of Nature or Value: As a gen- 
eral rule, it can be said that where the 
shipper either by his acts or his omissions 
fraudulently conceals the nature or the value 
of the goods shipped, the effect of such con- 
duct is to relieve the carrier from its lia- 
bility as insurer. An example of this situa- 
tion would be the failure of the shipper to 
give notice that the contents of a package 
are perishable or easily broken. A reason 
given for this rule of nonliability is that by 
reason of the fraud of the shipper in mis- 
leading the carrier, the latter has not in 
fact accepted or undertaken to carry the 
goods delivered to it. 

Here again there are exceptions. For example, a 
misrepresentation by the shipper as to the contents 
of the shipment in order to obtain lower rates will 
not prevent a recovery from the carrier for loss 
thereof where such misrepresentation did not con- 
tribute to the loss by misleading the carrier as to 
the precautions required for safe transportation." 


Loss From Inherent Nature of the Goods: Where 
the destruction of, or the injury to, the goods is 
due to their inherent nature and qualities, or to de- 
fects therein, the carrier is not liable if its own 
negligence did not occasion or contribute to the 
injury. It has been held that the carrier is not liable 
for loss or injury due solely to such causes as fer- 
mentation, depreciation, drying, decay, heating, 
spontaneous combustion, or rusting.’® 

In a recent case on this subject, the court held, 
“Where Christmas trees were placed in a steel car, 
which was in good condition, but trees themselves 
were excessively wet, there was no reasonable de- 
lay in delivery of car, and seals on car were un- 
broken at time of delivery, carrier was not respon- 
sible for damage of trees resulting from excessive 
moisture and gradually increasing heat while car 
was en route from Vermont to Florida.’’!® 


An Act of Public Authority: Under common law 
a carrier would be liable if the goods were taken 
from his possession by process of law. But this se- 
vere rule has been modified so as to excuse a carrier 
from liability if goods are taken from his possession 


12. Northwesiern Marble and Tile Co. v. Williams, 151 N. W. 419 


(Minn., 1915). 
i3. See 81 American Law Reports 819 (1932); 9 American Juris- 
prudence, Carriers Sec. 731 (1937); 13 Corpus Juris Secundum, Carriers 


Sec. 58(c) (1939). 
14. C. & O. Ry. Co. v. Magowan, 144 S.W. 80 (Ky., 1912). 
15. 13 Corpus Juris Secundum, Carriers Sec. 79 (1939). 
16. Austin v. Seaboard Air Line Railway Co., 188 Fed. 2d 239 (1951). 


by legal process against the owner or if, without 
the carrier’s fault, they are injured or destroyed by 
the authority of the police power of a state (as 
where animals are infected with a contagious dis- 
ease, or where the freight is intoxicating liquors 
intended for use or sale in violation of the laws of 
the state). One reason given to justify this exemp- 
tion is that in such cases the carrier is deprived of 
the possession of the property by a superior force, 
the power of the state. Another reason frequently 
given is that the contract of a common carrier is 
always subject to the implied condition that it can 
lawfully comply with its terms. Therefore, if its 
performance subsequently becomes unlawful with- 
out its fault, the carrier is not required to violate 
the law to comply.'* 

WHO BEARS RISK OF LOSS IN TRANSIT? 

The above discussion points out the many dif- 
ferent situations which legally would relieve a com- 
mon carrier from liability. Probably the most im- 
portant of these is a flood condition such as oc- 
curred in Kansas City several years ago where the 
loss or damage to freight in transit was tremend- 
ous. Assuming that the carrier is exempt from such 
liability, who must bear the loss—the seller or the 
buyer? 

In almost every reference where the subject of 
bills of lading is discussed, it is stated that the bill 
of lading is documentary evidence of title. While it 
may be proper to make such a general statement, an 
explanation is needed as to what is meant by the 
word “‘title.” The source of the confusion is the fail- 
ure to recognize the double interest of the parties, 
i.e., security interest and beneficial interest. It is a 
well settled legal principle that the party having 
beneficial interest bears the risk of loss in transit 
unless otherwise agreed upon.'® 

WHO HAS BENEFICIAL INTEREST? 

It can be said that a straight bill of lading fur- 
nishes presumptive documentary evidence of bene- 
ficial title in the consignee, and therefore risk of 
loss has to be borne by him. This presumption is 
not conclusive and may be rebutted. To do so, it is 
necessary to show that the intent of the shipper 
was not to pass beneficial title. This can be ac- 
complished in several ways: first, a specific state- 
ment in the contract of sale that title will not pass 
until delivery; second, by the use of the term 
F. O. B. (which means that the goods are to be put 
into the hands of the carrier free of expense to the 
buyer at the place designated in connection with 
the words F. O. B.); third, a statement to the ef- 
fect that the shipper is required to pay the freight 
charges—this has been held by a few courts to show 
intent not to pass beneficial title.’* For example, 
most courts have held, in the absence of a contrary 
intent, that the words “F. O. B. destination” show 

(Continued on page 13) 
9 American Jurisprudence, Carriers Sec. 723 (1937). 


Williston on Sales, Sec. 334 (1948). 
19. See U. S. v. Andrews, 207 U. S. 229 (1907). 
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1956 SURVEY OF ATLANTA CONSUMER ATTITUDES AND PURCHASE PLANS 


William T. Tucker* 


In order to provide information on consumer at- 
titudes and purchase plans, the Bureau of Business 
and Economic Research of Georgia State College 
of Business Administration has begun an annual 
survey of metropolitan Atlanta. The first survey, 
completed in late October, consisted of an area 
sample of 300 families in Fulton and DeKalb coun- 
ties. The questions used were derived largely from 
the national survey conducted for the Federal Re- 
serve Board by the Survey Research Center of the 
University of Michigan during January and Feb- 
ruary of each year. Other questions, designed as 
economic indicators, were added. 


The Bureau hopes that its annual survey will 
supplement usefully the reports of the Federal Re- 
serve Board by pointing up regional and seasonal 
differences and that it will aid in the prediction of 
business and economic conditions. 

A comparison of the results of the Bureau’s sur- 
vey of consumer attitudes and purchase plans with 
those of the Federal Reserve Board, conducted 
eight months earlier, indicates that metropolitan 
Atlanta is reasonably typical of the nation as a 
whole. While certain percentages vary between the 
two surveys, the over-all similarity of results is 
marked. In making comparisons, it is advisable to 
recall the economic and political situations at the 
time of the two surveys. For instance, the national 
poll conducted by the Federal Reserve Board shows 
prospective automobile purchases to be somewhat 
lower than does the Atlanta poll. But one must re- 
member that in January and February, when the 
national poll was being taken, automobile sales 
were lagging seriously, whereas in October—the 
time of the Atlanta survey—sales and interest in 
new models were high. 

In a similar way, the growing Middle East crisis 
and the campaign excitement, and even the season 
of the year may account for some differences in 
results between the two surveys, It would certainly 
be a mistake to interpret differences as being based 
solely on the differences between Atlanta consum- 
ers and the national average. 


PERSONAL FINANCIAL CONDITIONS 


As compared with the national average, Atlanta 
consumers have greater confidence in their own 
economic futures and somewhat less confidence in 
general business conditions in the nation as a whole. 
Nevertheless, it seems that the rapid economic 


*Dr. Tucker is Associate Professor of Marketing, Georgia State College 
2f Business Administration. 


growth of the South has fostered a climate of per- 
sonal confidence in the Atlanta area. This is clearly 
demonstrated by the answers to the following 
questions: 

Are You Better Off Or Worse Off 


Financially Than Last Year? 
Don’t Know or 


Survey Better Worse Same No Response 
Nation 39.0% 23.0% 36.0% 2.0% 
Atlanta 46.6 17.4 34.2 i Re 


Are You Making More Or Less Money 
Than Last Year? 


Don’t Know or 


Survey More Less Same No Response 
Nation 40.0% 18.0% 39.0% 3.0% 
Atlanta 47.3 12.7 38.2 jo | 


Do You Think You Will Make More Or 
Less Money Next Year? 


Don’t Know or 


Survey More Less Same No Response 
Nation 37.0% 8.0% 36.0% 19.0% 
Atlanta 49.1 4.3 24.0 22.5 


GENERAL BUSINESS CONDITIONS 

Interestingly, more people in the Atlanta than 
in the national survey were uncertain about gen- 
eral business conditions and fewer were willing to 
predict either good or bad times for the coming year. 
It has been suggested that the national campaign 
issues may have been responsib!e for much of the 
difference shown below: 


Do You Think The Nation As A Whole Will Have 
Good Times or Bad During The Next 12 Months? 


Don’t Know or 


Survey Good Fair Bad No Response 
Nation 64.0% 5.0% 9.0% 22.0% 
Atlanta 58.0 pRe 5.0 29.3 
PURCHASING 


A comparison of purchase plans for Atlanta and 
the nation tends to reaffirm the economic confi- 
dence of persons in this area. Atlantans plan to buy 
more homes and automobiles than the national 
average, and, while the number of Atlantans who 
plan home improvements is below the national av- 
erage, it has been suggested that October (the 
month of the Atlanta survey) is a time when com- 
ing cold weather discourages plans to make home 
additions and repairs. 


Persons Who Plan To Purchase In 12 Months 


(Includes those who say they may purchase.) 


New Used Furn. or Home Im- 
Survey Home Car Car Appliance provement 
Nation 9.6% 8.0% 7.0% 28.0% 22.6% 


Atlanta 13.4 12.6 5.2 28.5 11.1 
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Of equal interest with the comparison of the 
nation and metropolitan Atlanta on these questions 
is the more detailed analysis of purchase plans ac- 
cording to the Georgia State survey. 


Home Purchases 
Will You Purchase A Home In The 
12 Months Period 
October 1956—October 1957? 





Yes 11.0% 
No 86.6 
Maybe 2.4 
Total 100.0% 


Will You Buy A Home In The Year After That? 


(Only for those who answered No above) 





Yes 3.9% 
No 89.0 
Maybe Ti 
Total 100.0% 


Automobile Purchases 


Will You Purchase An Automobile In 
The Next 12 Months? 





Yes 12.4% 
No 82.1 
Maybe 5.4 
Total 99.9%* 


Will It Be A New Or A Used Car? 
(Asked of those who said yes or maybe they would buy.) 


New 52.8% 
Used 21.9 
Don’t Know 25.3 





Total 100.0% 


About When During The Year Will You Buy It? 





Winter ’56-57 15.1% 
Spring ’57 29.6 
Summer ’57 20.1 
Fall ’57 8.9 
Don’t Know 26.3 
Total 100.0% 


When Do You Think You Will Buy A Car? 


(Asked of those who said they would not buy a car 
in the next 12 months.) 


13-24 months 18.7% 
25-36 months 5.0 

37-48 months 4. 
More than 48 mos. _ 3. 
Never 24. 
Don’t Know 44. 


aco 





Total 100.0% 


*Percentage does not total 100 because of rounding. 


Furniture and Appliances 


What Furniture And Appliances Will 
Be Bought In The Next 12 Months? 


Major kitchen appliances 





(range, refrigerator, etc.) 15.9% 
Other major appliances 

(washer, dryer, TV, etc) 7.9 
Major furniture items 12.2 
Minor appliances 

(including vacuum cleaner) 12 
At least one of the above 

but not sure which A 
None 71.4 
Total 109.0% 


Note: The total is greater than 100 per cent because 
some families mentioned more than one planned purchase. 
Consumers who plan to purchase one or more items made 
up 28.5 per cent of the sample and plan to purchase an 
average of 1.32 items apiece. 

As an indication of how much consumers will 
spend on furniture and appliances and in order 
to determine the degree to which their plans are 
realistic, consumers were asked to estimate the 
cost of their planned purchases mentioned above. 


Expected Cost Of Furniture And 
Appliance Purchases 





Less than $100 2.9% 
$100-199 4.5 
$200-299 26.0 
$300-499 19.0 
$500-749 7.4 
$750-999 ye | 
$1000 and more 4.2 
Don’t Know 32.9 
Total 99.9%* 


Note: Percentages shown are for total items, not for 
families planning to buy. 
CONSUMER’S ESTIMATE OF DISCRETIONARY 
SPENDING POWER 


In an attempt to find out what the consumers 
feel they can spend for things they want (current 
“discretionary spending power’), the Bureau intro- 
duced a question asking: “If you wanted to pur- 
chase something right now, about how much do 
you think you could pay as monthly payments on 
it?’ Responses were: 


Discretionary Spending Power 


Nothing 23.8% 
Less than $10 20.3 
$11-25 29.8 
$26-50 
$51-75 


$76 or more 
Buy for cash only 
Don’t Know 


Pt 2 BS ON 
SI Go O14 0 





Total 99.9%* 

It is believed that the answers to this question 
retlect with reasonable accuracy the consumer’s 
notion of his family’s ability to spend. While this 
may be related only roughly to his financial] posi- 
tion, it is believed that it is directly related to 
his buying behavior. 


*Percentage does not total 100 because of rounding. 
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SOFT GOODS 


Most efforts to determine retail sales by ques- 
tioning consumers have related to hard goods, and 
it is frequently presumed that increased sales of 
hard goods are related to increased sales of soft 
goods. It has been demonstrated, however, that to- 
tal retail sales cannot be determined adequately 
by data on hard goods only. As recently as early 
1956, economists saw a possibly uncomfortable 
down turn in economic activity because of predicted 
decreases in the sales of houses, automobiles, and 
major appliances. The expected down turn failed 
to materialize because of compensating increased 
activity in clothing and other soft goods lines. 

While recognizing the numerous difficulties in 
predicting consumer behavior in an area character- 
ized by impulse and spur-of-the-moment buying, 
the Bureau believes it is important to study con- 
sumer plans in purchasing soft goods, Reasonably 
sound methods of predicting soft goods sales 
would, the Bureau believes, help sharpen esti- 
mates of future business activity. 

In an attempt to ascertain the feasibility of study- 
ing in this area, the Bureau included in its ques- 
tionnaire the following question: 

“Besides food and your regular monthly ex- 
penses, what do you folks expect to buy during the 
next month? I’m thinking particularly of clothes 
or things for the house, all of the kinds of things 
you don’t buy every month.” (exclusive of Christ- 
mas gifts) 


Number of Soft Gceods Items Mentioned 





Mentioned no items 53.6% 
Mentioned one item 87.7 
Mentioned two items 6.6 
Mentioned three items 22 
Total 100.1%* 


Kinds Of Items Mentioned As A Percentage 
Of Total Mentions 





Major clothes 58.4% 
(suits, coats, etc.) 
Minor clothes 26.2 
(shoes, hats, etc.) 
Home decorations 12 
Furniture 2.9 
Appliances ot 
Miscellaneous 4.5 
Total 99.9%* 


It is certainly not possible to estimate soft goods 
purchases from answers to this question. The sug- 
gestion of clothes in the question seems to have 
over-directed the consumer’s attention, since cloth- 
ing made up 84.6% of all items mentioned. It is 
possible, however, that answers to this question 
(or others developed later) may relate directly to 


*Percentage does not total 100 because of rounding, 
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future soft goods sales; that is, a comparison of 
answers to this question for two successive years 
might indicate whether soft goods sales were likely 
to go up or down—and approximately how much. 
The Bureau intends to look for such relations and 
to attempt to develop a reasonably reliable method 
of predicting soft goods sales. 


EFFECT OF THE ELECTION 

Since the Georgia State study was made only a 
few weeks prior to the national election, several 
questions were asked in order to determine whether 
results of the survey would be equally meaningful, 
whichever candidate was elected. The results seemed 
to indicate that consumer’s confidence in the eco- 
nomic structure and prices and wages was not tied 
strongly to his hopes for a particular candidate. 
The outcome of the election probably did not change 
the general attitudes or purchase plans of many 
consumers. 


The table below shows what consumers thought 
the election would mean in terms of their wages 
and the prices they would have to pay. 


Results Of Questions On Influence Of 
Election On Prices And Wages 


Will About 
GoUp Down Same 


Don’t 
Know 
1. How about the 
amount of money you 
all make, do you think 
it will go up or down 
or stay about the same 
if Stevenson and the 
Democrats win the elec- 
tion in November? 

2. What if Eisenhower 
wins? 11.1 5.6 59.7 23.6 
3. What about the 

prices of things you 

buy, do you think they 

will go up or down or 

stay about the same if 

Stevenson and the Dem- 

ocrats win the election 

in November ? 17.0 16.0 36.6 30.4 
4. What if Eisenhower 

wins? 19.1 4.6 54.5 21.8 


11.8% 69% 48.0% 33.3% 


1957 SURVEY 


Plans for a 1957 survey of consumer attitudes 
and purchase plans are already under way. In an 
attempt to make the next survey even more mean- 
ingful than the present one, the Bureau is perform- 
ing a review of sampling and questioning methods. 
The wording of particular questions is being re- 
assessed and an attempt is being made to develop 
more significant questions. Methods of analyzing 
the results are being studied to locate the kinds of 
correlations and cross tabulations that will be of 
greatest value to the business community. 
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S. D. Lovell* 


(This is the final section of Dr. Lovell’s article on State-Local Fiscal Relationships. The first two parts 
appeared in the October and November 1956 issues of THE ATLANTA ECONOMIC REVIEW.) 


LOCAL TAX SOURCES AND THE STATE 

Two of the basic questions encountered in state- 
local fiscal relations, as referred to earlier in this 
series of articles, are: where is the revenue coming 
from; and if, as many students of Public Finance 
assume, it is desirable that the jurisdiction that 
spends the money should also raise it, what does 
a local government do if it lacks permiss‘on to levy 
and collect sufficient taxes to supply the needed 
revenue? Furthermore, if the local jurisdictions are 
unable to raise the revenue from their own sources 
and the state government fails to remove their de- 
ficiencies with some type of aid, in what direction 
should the local governments turn? 

Local jurisdictions in Georgia, particularly the 
cities with their ever expanding functions to sup- 
port, may feel that they, in the face of the rising 
expenditures, have not been granted the power 
to obtain the revenue needed. The state government, 
in a more fortunate position, with almost unlimited 
taxing power, has been able to expand its sources 
of revenue with the additions of new, remunerative 
taxes. Today the State Government of Georgia, 
as have many other state governments, has cast 
aside the traditional “ad valorem” and now depends 
upon the more modern levies on genera] sales, motor 
vehicle tag, and gasoline, as well as taxes on in- 
come, businesses and various privileges. Local gov- 
ernments, in contrast, unable to diversify their tax- 
es, have been forced to continue to depend upon 
the tax on property as their principal and, in the 
case of counties, almost sole local source of revenue. 

Without a change in the basic law of the state, 
each of the 159 counties is limited to the one tax, 
although fees, licenses and permits are a minor 
source of revenue. In the largest county, Fulton, 
the regular and school property tax supplied over 
$13,000,000 out of a total revenue from county 
sources of $15,000,000 in 1955.1 In Rockdale, one 
of the smaller counties near Atlanta, the single tax 
brought in all of the local source revenue in a recent 
year except $20,000 in proceeds from the beer tax. 

Explicitly prohibited from levying a sales and 
use tax,? the cities of Georgia apparently do not 
have power to levy any tax of major importance 
except the so-called ad valorem. Because of the 
number of transactions and types of activities in 
the cities, the municipalities have been able to sup- 


plement the property tax revenue by a multiplicity 
*Dr. Lovell is Associate Professor of Public Administration, Georgig 
3tate College of Business Administration. 
1. Fulton County Georgia (Annual Report) 1955, p. 9, 
3. Georgia Code, Sec. 92-3446a. 


of licenses, assessments, and service charges, but 
the property tax remains the mainstay. In 1955 At- 
lanta depended upon the single tax as a source 
of 40 per cent of general fund receipts, and approx- 
imately three fourths of the entire rec:ipts includ- 
ing trust and school funds.* The portion of the 
various funds derived from the property tax in 
Atlanta approximates the average for all cities 
of over 25,000 population in the nation. For those 
cities the property tax supplied about three fi-ths 
of the entire revenue and about one half of the 
general fund revenue in 1954.1 


The Property Tax 

Since the tax on property is of such outstanding 
importance as a source of local revenue, perhaps 
it is appropriate that we examine its application 
in this state. There is no limitation established by 
the state government on the rate which counties 
may apply to property for general revenue pur- 
poses. Taxes for the support of education are lim- 
ited to a rate range of five to fifteen mills (as rec- 
ommended by the County Board of Education), 
the rate applying to property in the county outside 
the independent (city) school systems.® The rate 
limitation may be moved upward, however, by rec- 
ommendation of the Board of Education if in an 
election a majority of the qualified voters approve. 
By law the cities, with several exceptions including 
Atlanta, are limited to a property tax rate not to 
exceed one half of one per cent for the payment 
of “ordinary current expenses.’® Such a limitation, 
because of exceptions, and because of the non- 
inclusion as “current expenses” of such expensive 
operations as education, paving streets, and pay- 
ment of principal and interest on the public debt, 
has not operated to limit the cities to the degree 
one might expect from a first impression. Certainly, 
the limitations on property tax rates in Georgia 
are not as serious as the one written into the West 
Virginia Constitution. In that state the various 
maximum rates (for various classifications) are 
so low that county governments, and to a certain 
extent city governments, having failed to find a 
substantial tax base to replace the property tax, 
“have been reduced to administrative units within 
the state governmental structure.’ 

(Continued on page 10) 


3. Annual Report of the City Comptroller, Atlanta, Georgia 1955, 

4. Bureau of the Budget, Compendium of City Government Finances 
in 1954, U. 8S. Government Printing Office, 1955. 

5. See the State Constitution, Sec. XII 

6. Georgia Code, Sec. 92-4101. 

7. Tax Facts in West Virginia. The Governor’s Commission on State 
and Local Finance, 1954, p. 9. 
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ITEM October September To October | Je | we Som 
1956 1956 Change 1955 | Change | over 
| ten months ’55 
EMPLOYMENT | 
Job Insurance (Unemployment) 

IIS Sitanthins sm chslncpceninibeionsonics $294,754 $263,888 +11.7 $191,152 | + 54.2 +0.2 
Job Insurance Claimants} ~_---- 4,183 3,566 +17.3 3,959 | +5.7 —5.0* 
Total Non-Ag. Employment ----- 334,700 333,300r +0.4 327,900 | +2.1 +3.t° 
Manufacturing Employment ----- 88,550 88,900 —0.4 91,000 | —2.7 +17* 
Average Weekly Earnings, | 

Factory Workers _-__-------- $72.76 $71.73 +1.4 $67.94 | +7.1 +3.6* 
Average Weekly Hours, 

Factory Workers .............-. 40.2 40.3 —0.2 40.2 0.0 —1.2* 

Number Help Wanted Ads __-_--- 11,437 11,483 —0.4 8,361 +36.8 +59 
CONSTRUCTION 

Number of Building Permits, 

City of Adana ............. 786 663 +18.6 858 | —8.4 —7.8 
Value of Building Permits, | 

Civ of Aiewle ............. $3,952,656 | $3,497,467 +13.0 | $3,408,257 | +16.0 —28.1 
Employees, Contract Construction_ 20,700 20,550r +0.7 20,400 | +1.5 +5.5* 

FINANCIAL | 
Bank Debits (Millions) _...._____ $1,726.5 $1,429.8 +20.8 $1,496.8 | +15.3 +7.5 
Bank Deposits (Millions) | 
(Last Wednesday) -_--------- $1,076.9 $1,091.3 —1.3 $1,078.6 | —0.2 —0.2** 
POSTALS | 
Postal Receipts ................ $1,484,520 | $1,332,833 +11.4 | $1,596,761 | —7.0 —2.0 
Poundage 2nd Class Mail _-____-_ 1,526,992 1,309,887 + 16.6 1,508,720 | se —2.5 
OTHER | 
Department Store Sales Index | | 

(Adjusted) (1947-49=100) ____ 137 162 —15.4 141 | —2.8 +2.09 
Retail Food Price Index | | 

(1947-49=100) ------------- | 111.7 | 111.9 | —0.2 | 110.1 +1.5 +1.5** 
Number of Telephones in Service | 285,177 | 283,513 | +0.6 | 267,962 +6.4 | +6.4** 





r—Revised 
§City of Atlanta only. 
Sources: All data on employment, 


Financial data: 


unemployment, 


Board of Governors, 


*Average month 


hours, 


**End of period 
N. A.—Not Available 


#Claimants include both the unemployed and those with job attachments, but working short hours. 


and earnings: 


Employment Security Agency, 


{—Based on retail dollar amounts 


l Georgia Department of Labor; 
Number Help Wanted Ads: Atlanta Newspapers, Inc.; Building permits data: Office of the Building Inspector, Atlanta, Georgia; 


Federal Reserve System; Postal data: Atlanta Post Office; Retail Food Price Index: U. 8. 


Department of Labor; Department Store Sales and Stocks Indexes: Federal Reserve Bank of Atlanta and Board of Governors, 
Federal Reserve System; Telephones in Service: Southern Bell Telephone and Telegraph Company. 














Page 8 


ATLANTA ECONOMIC REVIEW 


December, 1956 

















Atlanta business activity continued to roll along 
at a very high rate in October, even though the 
pluses and minuses are about equal in number. For 
these ten months of 1956, few significantly large 
changes have occurred in comparison with 1955. As 
of this writing, business is continuing to be good 
and establishments in the central business district 
are prepared for a record breaking Christmas sales 
season, and from all indications these merchants 
are not far off in their expectations. Department 
store counters are jammed with the largest assort- 
ment and the largest amount of goods ever, and 
the aisles around them are packed with what may 
be a record number of customers spending a rec- 
ord number of dollars. 

Total nonagricultural employment in Atlanta 
stood at 334,700. This is a record high figure for 
the month and represents a 2.1 per cent increase 
since October of last year. The largest percentage 
increases have been in the categories other than 
manufacturing. Notable among these are the fol- 
lowing: 

Per Cent Increase 
Over October 1955 
Transportation, communications, and 
I UMN ore ren pater 4.3 
I ee ETE A OES 
Wholesale 
i Oe ae nee ree 
Finance, insurance, and real estate 
Service and miscellancous — £££ — ___..... 
REE Sr ne a ene 

The total increase amounts to 6,800 workers over 
the twelve months period, and further increases 
are in prospect, especially during the Christmas 
season when trade alone expects to put on 3,500 
additional workers. 

Employment in contract construction has in- 
creased 1.5 per cent since October 1955, but the 
monthly average for the first ten months of 1956 
was 5.5 per cent greater than the monthly average 
for the same period in 1955. During the fall, how- 
ever, employment in construction has fallen off 
somewhat more rapidly than can be explained by 
seasonal factors, and the State Labor Department 
anticipates a further decline of around 1,500 by mid- 





D> $9 G9 Go G0 bo 
OO ® O1-1 


BUSINESS ACTIVITY IN OCTOBER 


January, attributable to the “winding up of many 
large projects and resident building ...and... 
the usual end-of-the-year retrenchment. ... ” 

Manufacturing employment was down 2.7 per 
cent from October of 1955, but here, too, the aver- 
age employment for the first ten months of 1956 
showed a gain over the same period of 1955. The 
gain was small, 1.7 per cent, and, if the current 
down trend in manufacturing employment contin- 
ues throughout the remainder of the year, might 
well be wiped out altogether. In October of 1955, 
manufacturing employment was 91,000 and it rose 
to 91,200 in November of 1955. Since that time, 
there has been a slight but continuous down trend 
in factory employment, with only a few recoveries. 
The net loss over the period since November 1955 
has been 2,650 workers, with a sign of possible re- 
covery in the increases which occurred in August 
and September. 

The number of help wanted ads in Atlanta news- 
papers fell off slightly from last month, but was 
nearly six per cent ahead of a year ago. It is in- 
teresting to note that the Labor Department’s esti- 
mate of mid-September unemployment in Atlanta 
stood at 8,850, or 2.3 per cent of the total civilian 
labor force, down slightly from its August estimate, 
but substantially greater than the 7,450 estimated 
for September of 1955, which was 2.0 per cent 
of the total civilian labor force. 

Earnings of workers in manufacturing were still 
rising. While the average number of hours worked 
per week remained the same, at 40.2 hours, average 
weekly earnings rose from $67.94 in October 1955 
to $72.76 in October of this year, an increase of 
7.1 per cent. 

Nonagricultural employment in the Southeast in 
October set a new record for the month according 
to Brunswick A. Bagdon, Regional Director of the 
U. S. Department of Labor’s Bureau of Labor Sta- 
tistics in the South. The eight-state total of 6,496,- 
100 workers approached the all-time record of 
6,505,000 established last December. During the 
last 12 months nearly 139,000 persons have been 


(Continued on page 16) 
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STATE-LOCAL FISCAL RELATIONSHIPS 
(Continued from page 7) 


Tax rates of themselves are of no importance 
without a base upon which they apply. Of utmost 
import is the determination of the valuation of 
the property, the tax base. In Georgia, as in far 
too many states, a valid, equitable, as well as ef- 
ficient valuation and administration of the tax is 
lacking in many local jurisdictions and in the state 
governments. In this state the statutes specifically 
provide that all taxable property shall be returned 
or assessed at its “fair market value,” which means, 
eecording to an explanatory provision, that amount 
which would be realized from a cash sale “when 
sold in the manner in which said property and 
subjects are usually sold.’’* This requirement is spe- 
cific, but in practice the observance is the excep- 
tion. In fact, it appears that in no county or city 
in the state does the assessment level approach 
fair market value of the property. Instead, the 
proportion of assessed value to real value appears 
to vary from 10 percent in some small counties to 
perhaps 50 per cent in DeKalb County and Fulton 
County and 70 per cent in Atlanta. 


Low assessment levels are not inequitable, per se, 
but they can be unfair when the tax base is exempt 
kelow a certain level. Unequal assessment levels 
are always unfair, particularly so when state aid 
is based in large part upon property values as as- 
sessed. Both of those conditions are present in 
the situation in Georgia. Under the Constitution, 
homesteads may be exempted by the Legislature to 
a maximum of $2,000 of their assessed value. (The 
exemption does not apply to levies for the purpose 
of paying interest on and retiring bonded indebted- 
ness, or to taxes levied by municipalities for school 
purposes.)® A homestead which has a market val- 
ue of $8,000 when assessed at 25 per cent of its 
market value would not be subject to any general 
county property tax. Assessed at market value, the 
rates in effect would be applicable upon a base 
of $6,000. Unequal assessment not only works a 
hardship upon those property owners who are as- 
sessed at higher levels in relation to those with the 
lower assessments within a given county, but when 
aid from the state government is based upon as- 
sessed value of property, the relationship of inequi- 
ties jumps from the individual to the county level. 
Since state aid for education in Georgia is based 
to a great extent (70 per cent, it is estimated) upon 
the assessed value of property within the local 
jurisdiction, it is necessary for equitable distribu- 
tion of those funds that the property be levied at 
a uniform if not real value. Under the distribution 
system, the lower the county digest the greater the 
aid for education from the state, therefore the 
county gains by maintaining a low assessment. 

What can be done to remedy the situation? Little 


8. Georgia Code, Sec. 92-5101. 
9. State Constitution, See VII. 
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can be expected from the county itself. The pres- 
sures are too strong within the county to permit 
the County Board of Assessors to accomplish both 
objectives, uniformity and assessment at real val- 
ue. Progressive jurisdictions such as Fulton and 
DeKalb Counties and the City of Atlanta have 
worked long and expensively, and with a degree of 
success, for the establishment of valuations fair 
to their taxpayers, but the rare attempts to assess 
property at real value have met with defeat. In 
fact, the courts have held the action of a county 
to assess the property in the county at fair market 
value to be discriminatory against the taxpayers 
of that county when there was such a widespread 
failure among the other counties of the state to 
follow such a practice. 

The answer to the problem is action by the state 
government to require and enforce uniform assess- 
ment among all counties. Under present law the 
State Revenue Commissioner is required to ex- 
amine and approve the property digest of each 
county as reported to him, and to equalize the tax 
values of the various counties by raising or lower- 
ing the values of each class to reach a determined 
average.'® In turn, the County Boards of Tax As- 
sessors are required by law to correct individual 
assessments accordingly. In practice the counties 
do report a digest to the State Revenue Commis- 
sioner, but the other provisions mentioned have 
been relegated to the scrap heap of the unused. 
What is needed is a State Board of Equalization 
with power to adjust effectively the assessments in 
each county throughout the state to establish a uni- 
form valuation system and level. 

Other Sources of Revenue 

With the inequities which are apparent, is it 
still advisable for cities and counties to depend, 
necessarily or otherwise, upon the property tax as 
their one important local source of revenue? In 
the affirmative it can be argued that the tax on 
property has been a reliable mainstay of local as 
well as state governments in the past, and can 
continue to be in the future the one great source 
of local revenue. Now that states no longer tax 
property to any significant extent and since the 
Federal Government has never and does not now 
levy a property tax, the burden on property owners 
is not so weighty as opponents have assumed. It 
is one tax which local governments can administer 
easily, because property, unlike many other tax 
bases, cannot be moved easily or escape application 
of the tax. Furthermore, the assessment level was 
lowered generally back in the depression and most 
local jurisdictions have retained a low level of 
assessment since that time." 

But on the other side of the property tax coin 
are the arguments of the proponents of diversi- 
fication of local, particularly city, revenue. They 


10. Georgia Code, Sec. 92-6900. 

11. But both the rates and the assessments in the cities have been 
rising generally since 1945. Citizens Research Council of Michigan, ‘Tax 
Rates of American Cities,” National Municipal Review, January 1954. 
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believe that property owners are now paying their 
just share, if not more, of the local government 
taxes. The home owner also pays his share of the 
state and Federal taxes, so why should he now be 
penalized by increased property taxes? To place 
an increased rate or assessment upon the property 
owner to meet the increasing revenue needs of the 
local government would be demanding more than 
one class or group of tax payers should be expected 
to bear. In Georgia the citizens of the municipali- 
ties, and they are increasing in number, probably 
agree with the mayor of Atlanta that the cities of 
the state should have the power to adopt taxes 
other than the overworked “ad valorem.” No long- 
er is it true that property is the only principal 
source of wealth. Income, for example, is one 
source, promising and for the most part untapped, 
which many city administrations are viewing with 
some degree of optimism, and they feel has a 
greater degree of justification as a potential source 
of local revenue. Furthermore, a levy on income, 
salaries, or payrolls would be one effective way 
of taxing those people who make their living in 
the city but pay little or no taxes to support it. 
Even the state gasoline tax which the commuter 
may incur on the way to work is not shared with 
the municipality which furnishes him the paved 
street over which he rides daily. 
Diversification of Local Sources of Revenue 
Many other states have seen the need for di- 
versification of local revenue. There is a distinct 
trend toward enactment of legislation to permit 
local governments to obtain additional revenue, 
both from local sources and from the state govern- 
ments. Several states, such as Ohio, permit the local 
governments to levy income taxes; still others, such 
as Illinois, prefer the sales tax as a local option. 
New York uses a variety of methods and concen- 
trates on balancing the local economy. 
Pennsylvania’s experiment with Act 481, per- 
mitting the local governments to levy any tax not 
levied by the state, is perhaps the best known of 
the efforts of various states to satisfy the needs of 
local governments for more diversified sources of 
revenue. Not with completely altruistic motives on 
the part of the Pennsylvania Legislature, Act 481 
was passed in 1947 to enable the political subdi- 
visions of the state to increase their sources of tax- 
ation so they would not so often turn to the state 
for grants to meet the ever increasing educational 
and other costs. But whatever the motives, the law 
in effect permitted the local governments to tax 
persons, privileges, transactions, occupations and 
personal property. Since 1947 various amendments 
to the original act have narrowed the broad scope 
of the law, excluding natural resources and their 
by-products, for example, and prescribing certain 
rate limitations. Nevertheless, local government 
revenue in Pennsylvania has increased markedly 
since 1948, when total local receipts were under 
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$15,000,000; by 1954 they had grown to over $51,- 
000,000. A startling total of 3,552 taxes were being 
levied under the authority of the Act in 1954 alone. 
These taxes were grouped into eizht categories: 
amusement, deed transfer, mechanical devices, mer- 
cantile, per capita, trailer, waze and salary, and oth- 
ers. The wage and salary, per capita, and mercan- 
tile taxes, with 48 per cent, 25 per cent and 10 per 
cent respectively, were most important in terms 
of revenue.'* 

Illinois now permits its municipalities to impose 
a one half of one per cent sales tax without local 
referendum, the tax being administered by the state. 
At the end of last year 617 municipalities of the 
state were levying such a tax. Counties in Califor- 
nia have been given the right to levy a one per 
cent sales tax, with administration by the state 
government.'* At least 170 California cities also 
levy the general retail tax. Scattered cities through- 
out the country are permitted to levy this tax; 
Birmingham, New Orleans, and New York are in- 
cluded in the number. In Ohio fifteen cities and 
villages collected $27,000,000 in 1954 from their 
own sales taxes which they impose.'* Special sales 
taxes on cigarettes, alcohol, and admissions are 
comparatively common, or at least certainly not an 
oddity, as a source of municipal revenue. Motor 
fuel taxes also are levied by some cities. The dif- 
ficulty with the local sales taxes, particularly when 
rates are high, is apparent: avoidance, and a ple- 
thora of local taxes. 

One ot the taxes most promising as a revenue 
producer for cities is the payroll or income tax. At 
least twenty cities of importance are levying mu- 
nicipal income taxes. These include eleven cities in 
Pennsylvania, seven cities in Ohio, one city each in 
Kentucky and Missouri. Also there are many small- 
er municipalities and school districts in Pennsyl- 
vania which levy such a tax. The important cities 
which levy the income tax include Philadelphia 
and Scranton in Pennsylvania; Columbus, Dayton, 
Springfield, Toledo and Youngstown in Ohio; and 
St. Louis and Louisville. Each of the tax rates is 
low, applies to earned income, and few exemptions 
are permitted. Individuals who earn an income in- 
side the municipality, regardless of place of resi- 
dence, are subject to the tax. 

Transfer of Funds from the State 

Other than their own taxation, the transfer of 
funds from the state is the major source of revenue 
for local governments. The Georgia method, for the 
most part, is the grant-in-aid. Other states have 
used and do use a variety of methods of passing 
the money into the hands of the local government. 

One of the most famous plans, involving more 
than a method of transfer of funds, is the Moore 


12. Lucille M. Allias, Pennsylvania Local Government Taxes Levied 
Under Act 481 in 1954, Commonwealth of Pennsylvania Department of 
{(nternal Affairs, March 1956. 

13. Municipal Yearbook 1956, The International City Managers’ As- 
sociation, Chicago, Illinois. 

14. Ohio State and Local Government Revenues, Ohio Department of 
Revenue, 1956. 








Page 12 





Plan, inaugurated in New York State in 1946. 
Under this plan the state discontinued six state 
collected taxes shared with the local government 
and established in their place annual per capita 
grants to all classes of municipalities. During each 
year the following amounts, varying with the type 
of municipality, are. apportioned to localities: cities, 
$6.75 per capita; towns, $3.55 per capita; and vil- 
lages, $3.00 per capita. It should be explained that 
of all the grants by the state the per capita grants 
formed only one fifth of the total; the remainder 
was distributed according to other formulae for 
specific purposes. During the fiscal year ending 
March 31, 1956, a total of $741,000,000 was dis- 
tributed by the state of New York to various mu- 
nicipalities and districts from the Local Assist- 
ance Fund established for this purpose. Aid to 
localities constituted 57 per cent of the entire Gen- 
eral Fund of the state.!® 


Several states use the share-the-tax system. 
Michigan shares with cities and villages the reve- 
nue derived from four major taxes—gasoline, mo- 
tor vehicle registration, intangible property, and 
retail sales. The revenue from a particular tax is 
prorated or allotted to various functions. For ex- 
ample, one sixth of the sales tax revenue is divided 
among the cities on a population basis, and one 
sixth is divided among the school] districts, which 
receive in addition 44.77 per cent of the previous 
year’s sales tax collections. An important share of 
the retail liquor vendor’s license and the motor 
vehicle operator’s license revenue is distributed to 
the local jurisdiction where the license was issued. 
Five of the states’ twenty largest cities receive at 
least 75 per cent of their general operating ex- 
penses in the form of shared taxes.'® 

Ohio’s plan of aiding local government is dif- 
ferent: the legislature allocates funds to the sev- 
eral counties, where in turn the funds are dis- 
tributed to specified units of local government for 
their general purposes. The state builds up an aid 
fund by appropriations from the general sales tax 
revenue; it also returns all proceeds of the intan- 
gible property tax to the county of origin. In ad- 
dition, Ohio cities receive from the state substan- 
tial aid for certain functions, including education, 
highways, public health and welfare. The cities 
also receive about one fifth of the state’s gasoline 
tax revenue and, together with the counties, they 
receive a small portion of the vehicle registration 
tax proceeds. The state of Wisconsin allots 40 per 
cent of individual and corporate income tax pro- 
ceeds to municipalities for their general purposes. 
In addition, considerable amounts are granted for 
purposes of highways and education.'* 

15. For a further description of the New York State aid plan see 
Arthur Levitt, State Comptroller. State Aid to Local Government, Divi- 
sion of Municipal Affairs, Department of Audit and Control. New York, 
August 1956. 

16. Harvey Brazer, ‘“‘State Aid to Cities in Michigan,” National Tax 
Journal, Vol. 7, 1954, pp. 63-68. 


17. Financial Aid to Municipalities, 
Springfield, Illinos, November 1954. 
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Several states in the southeastern section of the 
country aid their cities by some type of transfer 
of funds. Tennessee is a leader in this activity. The 
old Hickory State refunds to the counties or shares 
with them a portion of the proceeds of the gasoline 
tax (two cents), alcoholic beverage tax, beer tax, 
and the income tax. In addition there are aids for 
roads and education. The cities too receive a share 
from the gasoline (one cent), sales, income, and 
beer taxes as well as functional aid for education. 
In 1954-55 almost 45 per cent of the revenue of 
the counties and 35.6 per cent of the revenue of 
the cities of Tennessee was received from the 
state.1* Florida returns the revenue from the five 
cents cigarette tax to its jurisdiction of origin. Ala- 
bama permits cities and towns the privilege of 
levying other taxes, including levies on tobacco, 
amusements, and sales; the state also shares with 
the local governments the revenue from the beer 
and whiskey taxes and profits, and the automobile 
licenses as well as the revenue from taxes of lesser 
importance.!® North Carolina contributes to mu- 
nicipalities from its motor fuel revenue and from 
its alcoholic beverage, intangible property tax, and 
public utility taxes.°° 


Local Support of State Functions 

How do the amounts of grants from the state 
to the particular counties compare with the amount 
of the contribution of the counties to the support 
of the State? How do the contributions of the 
counties compare with their relative ability to pay? 
These are interesting questions of importance in 
state-local fiscal relations. Using the Statistical 
Report of the Department of Revenue (for 1954) 
and the Annual Report Department of Education, 
1953-1954 as the basis for our computations, a 
comparison is made using the five smallest coun- 
ties in the state, five median counties, and the five 
largest counties in the state.2! It is impossible 
here to compare the amount of state taxes collected 
in the particular counties with the total amount. of 
state aid received in those counties, but a com- 
parison with the most important category of state 
aid, education, is possible and significant. On a 
per capita basis the smallest counties received 
fourteen times as much aid for educational pur- 
poses in 1954 as did the largest counties. At the 
same time on a population basis they received only 
about two and two-thirds more aid than the median 
counties. Each individual in the largest county 
contributed on the average two and one-half times 
the taxes to the state revenue as did the smallest 
counties. In per capita income, the small (rural) 

18. County, City and Town Government in TeMnessee. Tennessee 
Taxpayers Association, Nashville, 1956. 

19. Paul E. Alyea, Revenues of Small Alabama Cities, University 
of Alabama, 1951. 

20. From a speech delivered by Mayor William Hartsfield of Atlanta 
before 2 meeting of the Georgia Municipal Association, July 1954. 

21. The five smallest counties, all under 4,000 population by the 
1950 Census, are: Echols, Quitman, Glascock, Long, and Dawson. The 
median counties, around 12,000 in population, are: Irwin, Chattahoochee, 


Douglas, Cook, and Madison. The five largest counties are: Bibb, Musco- 
gee, DeKalb, Chatham, and Fulton. 
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counties received less than the largest (urban) 
counties. Based on the Census Report of 1950, the 
1949 average per capita income for the small coun- 
ties was $920; median counties, $1,874; and largest 
counties $2,771. So the ratio in income between 
the smallest and the largest is approximately one 
to three. Compare that ratio with the one to four- 
teen ratio in receipts for education. 

It should be noted that, according to the Revenue 
Commissioner, comparisons of this type are not 
entirely valid because of the tax records distortion. 
For example, the state sales tax is applied in the 
county where the shipment is made or order is 
received by mail order houses (located in one of 
the largest counties), although the burden rests 
on the person buying the commodity in the rural 
or small county. 

CONCLUSIONS AND RECOMMENDATIONS 

The writer is the first to admit that this study 
of state-local fiscal relations has not been nearly 
as thorough or complete as would be desirable. A 
reasonably complete study of this subject and sit- 
uation would probably consume months of the time 
of several individuals. But, based on general knowl- 
edge and the study made, the following conclusions 
and recommendations are offered: 

1. The state government of Georgia has failed 
to take positive action to increase the ability of 
the local governments and to give them the oppor- 
tunity to handle their own local finances. It is 
realized that the larger jurisdiction can collect and 
administer many of the new type of important 
taxes better than the local jurisdiction, but at the 
same time the state should place in the hands of 
the local governments the widest possible sources 
of revenue consistent with sound fiscal policies 
and the needs of both levels of governments. Cities 
of the state are hard pressed to meet the ever 
increasing demands for additional services when 
they are limited to only one tax as their principal 
source of revenue. 

2. Changes in the method of distribution and al- 
location of funds to the local government are need- 
ed. The formula and method of allocation of funds 
should be established by law. Such is true of only 
a relatively minor share of the proceeds from the 
highway taxes; the remainder is distributed to the 
particular counties or spent in those counties at 
the discretion of the State Highway Department. 
Such lack of a positive guide places the highway 
department in a position vulnerable to the charge 
of political favoritism in the distribution or expen- 
diture of many millions of dollars. 

If state aid to local jurisdictions for any function 
is to be based upon need, the measurement of that 
need should be a valid one. Following this principle, 
the basis for the distribution of state funds for 
education leaves much to be desired, for the major 
factor in the formula is assessed valuation of prop- 
erty, when no uniformity of assessment is enforced. 
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3. One of the weakest links of the state-local 
fiscal relations is the assessment system. Since the 
property tax is still the only local tax of any sig- 
nificance generally, and since state educational] aid 
is based to a great degree upon its valuation, the 
need for a uniform, valid system of assessment and 
administration is apparent. The answer is a cen- 
tralized State Assessment Board with legal and 
effective power to accomplish uniformity in assess- 
ment and to encourage more efficient local admin- 
istration and collection of the property tax. 

5. As implied earlier, there is an outstanding 
need for an office to be established at the state 
capitol for the purpose of gathering statistical data 
concerning the state government and the local gov- 
ernments’ finances. Apparently there is no way for 
anyone, state official or not, to avail himself of all 
the important figures on county and city finances 
unless he contacts each local jurisdiction individ- 
ually. (Even then difficulties would be great be- 
cause there is no uniform system of accounting 
among the local jurisdictions in this state. Georgia 
is reported to be the only state that does not 
require state auditing of county finances.) 

6. A non-political, impartial commission should 
be established by the state to make a thorough study 
of local-state fiscal relations. 





WHAT EVERY SHIPPER SHOULD KNOW 
(Continued from page 3) 
an intent not to pass beneficial title to the buyer.?° 

On C. O. D. shipments, there is a conflict of 
authority as to what is the intent of the parties. 
In most jurisdictions, particularly where the Uni- 
form Sales Act, Section 19 has been adopted, the 
courts have held that unless an intention to the con- 
trary appears, such as the term “F. O. B. destina- 
tion” in the contract of sale, the beneficial title 
and therefore the risk of loss passes to the buyer 
on delivery of the goods to the carrier, even though 
the buyer is not entitled to possession until pay- 
ment is made.*! A few courts have held that the 
beneficial title in goods shipped C. O. D. remains 
in the seller until payment has been made by the 
buyer and that the carrier is considered the agent 
of the seller.** 

Does an “order” bill of lading retain beneficial 
title? 

Most writers on this subject and the majority of 
the courts since the adoption by many of the states 
of the Uniform Sales Act, Sections 20 (2), 22, and 
33 hold that the beneficial interest and risk clearly 
pass to the buyer where an “order” bill of lading is 
used, in the absence of any specific intent to the 
contrary.** They have reasoned that the purpose of 

20. Meyer v. State Board of Equalization, 256 P. 2d 375, affd. 267 
Pac. 2d 257 (Calif., 1954). See also Uniform Sales Act, Sec. 19, Rule 5; 
101 American Law Reports 295 (1936). Contra: Sterling Coal Co. v. Sil- 
ver Springs Bleaching and Dyeing Co., 162 Fed. 848 (1908). 

21. Hendrix v. Everett, 214 S. W. 2d 667 (Tex., 1948). 

22. See Williston on Sales, Sec. 279 (1948). 


23. Williston on Sales, Sec. 304 (1948); Vold on Sales, Sec. 105 (1942). 
36 Harv. L. Rev. 605 (1923). 
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the “order” bill of lading is merely to reserve the 
right to retain possession of the goods as surety un- 
til the draft is paid. 

It must be admitted that there is a great deal of 
authority which holds that the shipper retains 
title,-* but most of the cases precede the Uniform 
Sales Act, or else the question of “risk of loss” is 
not involved but questions of misdelivery and sim- 
ilar situations where the term “title” is used with- 
out need for clarification are involved.*° 

Situations that cause present court litigation us- 
ually arise when there is a conflict in evidence 
showing intent of the parties; for example, such 
is the case when the term of sale is F. O. B. origin 
(implying title passes at point of origin), and the 
shipment moves on an “order” bill of lading (some 
jurisdictions holding this retains title). What seems 
to be the majority view is expressed in Amtorg 
Trading Corporation v. Higgins.°° The court in this 
case said, “Under the Sales Act and mercantile 
usage, a presumption arises that when goods are 
contracted for F. O. B. (origin), the property 
passes to the buyer at the time they are delivered 
on-board the carrier and what we consider the bet- 
ter authority indicates that the fact that the seller 
takes the bill of lading to his own order does not 
indicate a contrary intention, since the seller’s re- 
tention of ownership is merely for the purpose of 
security, and the beneficial interest as well as the 
risk of loss is on the buyer.” 


But here again, there are a number of cases 
which seem to support the conclusion that the bene- 
ficial interest will not pass under such circum- 
stances until the delivery of the bill of lading and 
the acceptance or payment of the draft.*7 


When beneficial title and risk of loss do not pass 
to buyer. 

An important rule in the law of sales is that in 
order for the beneficial title to pass, the seller must 
have acted in conformity with authority given him 
by the buyer. If, therefore, the goods which he 
sends are not of the kind or quality ordered, the 
property will not pass, and in case the goods are 
damaged in transit the risk of loss is on the seller. 

For the same reason, risk of loss in transit (when 
the carrier is exempt) will remain in the seller if 
the goods are too many or too few; or if they are 
sent at a materially different time than called for 
in the sales agreement, by a different route or 
method of shipment, under a different kind of bill 
of lading, or if the goods are misdirected in any 
way. For example, the buyer’s purchase order may 
read “Ship by Rail” but the shipper sends it by 
truck, knowing that in this situation the buyer 
would get quicker service, lower freight charges, 
and there would be less likelihood of damage in 


24. See 45 American Jurisprudence, Sales Sec. 455 (1943); 77 Cor- 
pus Juris Secundum, Sales Sec. 275 (1952). 

25. See Wheelock Bros. v. Eankers Warehouse Co., 171 Pac. 2d 426 
(Colo.. 1946). 

26. 150 Fed. 2d 536 (1945). 

27. L. Lagorus Liquor Co. v. Julius Kessler & Co., 269 Fed. 520 
(1920). See also 101 A. L. R. 298. 
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transit. The buyer generally would accept the goods 
and thank the shipper for his thoughtfulness if 
they arrived in satisfactory condition. But, let us 
assume that this shipment was destroyed by a flood 
while in transit. Normally, beneficial title would 
have passed to the buyer, and he would have had 
to bear this loss—but not in this situation. The ship- 
per did not comply with one of the buyer’s instruc- 
tions, i.e., routing, and consequently the loss must 
be borne by the shipper. 

Besides the requirement of observing the express 
terms of the order or sales contract, the shipper 
must also fulfill such obligations as the law im- 
poses. For example, goods must be packed and load- 
ed in a reasonably careful manner, considering the 
nature of the goods and the type of transporta- 
tion used, in order to pass beneficial title and risk 
of loss in transit.** 


CONCLUSION 


If loss or damage occurs in transit, the burden of 
proof is on the carrier to show that the proximate 
cause was one of which he is exempt from liability. 
From previous discussion of exemptions from car- 
rier liability, it can be seen that there are many 
ramifications involved and that it would be diffi- 
cult in many situations for the carrier to prove that 
he is not liable.*® 

But, assuming the carrier to be exempt from 
liability, the next step would be to determine 
whether the seller or the buyer must bear the loss. 
Here the intent of the parties must govern. Gen- 
erally speaking, a specific statement in the sales 
contract that the seller will bear risk of loss in 
transit, or selling on a “F. O. B. destination” basis, 
will keep the risk in the seller. Although there is 
some authority to the contrary, in all other situa- 
tions risk of loss will be vested in buyer when de- 
livery is made to the carrier if, as was stated pre- 
viously, the seller has complied with all of the buy- 
er’s instructions and has used due diligence in the 
packing, loading, and shipping of the goods. 

To cover this risk, many shippers and receivers 
have purchased blanket inland marine insurance. 
Generally these are individually negotiated policies 
which, as a general rule, cover all shipments, in- 
bound and outbound, except parcel post, where the 
carrier has declined liability. One of the usual re- 
quirements is that a claim must first be filed with 
the carrier and liability declined by the carrier be- 
fore claim can be filed with the insurance company. 

A policy covering an individual shipment can also 
be purchased at a very reasonable rate. It would 
seem advisable, especially where the goods are of 
a high value and susceptible to water and other 
damage, to have this coverage. 

28. Goldberg v. Southwestern Metals Corp., 208 Pac. 2d 175, 176 
(Calif., 1949). 

29. See Compania De Vapores Insco v. Missouri Pac. R. Co., 232 
Fed. 2d 657 (1956), a recent case in a Federal Court of Appeals which 
held the carrier exempt from damage caused by a windstorm that pos- 
sibly should have been anticipated. This case may change carrier policy 


with regard to paying claims where damage results from similar acts 
of God of a minor nature. 
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THE CONSUMER PRICE INDEX 


John E. Lewis, Jr.* 


The Index of Consumer Prices is computed 
monthly by the U. S. Department of Labor. It has 
assumed a position of such importance in the minds 
of the American public that it is probably the 
most widely known and used government statistic 
today. For example, it is a well known fact to al- 
most everyone that the index has risen since last 
year at this time (2.8 points October 1955-October 
1956) The index has an important impact on the 
negotiation of many union contracts. In addition, 
it is used to adjust many pay scales between con- 
tract negotiations. Although the index has declined 
in importance in this use since the Korean War, 
the Department of Labor estimates that the index 
was used to adjust wages for about two and three- 
fourths million workers in 1956. How many people, 
however, even those whose wages are in some way 
tied to the index, know exactly what the index is, 
and how it is computed? 

Stated very simply, the index is a comparison 
of prices in one period with those of another period, 
prices in one period expressed as a percentage of 
prices in a previous period. The construction of 
the index is, in theory, almost as simple. There 
are four steps in computing an index: First, a 
survey is made of the people who comprise the 
group who buy the goods and services in which 
price changes are to be measured. From these peo- 
ple is secured information on what items they pur- 
chase. An average group of items which these fam- 
ilies purchase is then calculated from the survey. 
It is this average group of purchases which the 
Bureau of Labor Statistics calls its “market bas- 
ket.” 

The next step is to find the prices which these 
families pay for the goods in the “market basket.” 
An average price of the items in the average group 
of items purchased is figured. Then, the importance 
of each item in the average group of items is de- 
termined and this item is given a weight according 


to its importance. This weight is then multiplied 
by the average price of the item. For an example 
of what has been done up to this point, see columns 
1 through 4 in the table below. While the prices and 
weights used are purely hypothetical and not nec- 
essarily those used by the Labor Department, in 
this simple case the theory is exactly the same as 
it would be if an actual consumer price index were 
being constructed. 

In the example below assume that column 4 rep- 
resents a computation based on period A prices. 
In period B, a later period, prices are gathered on 
the same items, column 5, and multiplied by the 
same weights, column 3. The result, column 6, is 
then divided by column 4. The result is a price 
index for period B, using period A as the base 
period. (Each item has an index and the total has 
an index—the total, underlined, is computed inde- 
pendently of the single indexes.) 

While more complex, of course, this is just what 
the Bureau of Labor Statistics does when it com- 
putes a consumer price index. What does it mean? 
In terms of the example above: For the people 
included in the group surveyed (they bought items 
in column 1), prices in general for all the items 
they purchased have risen 21 per cent from Period 
A to Period B. 

The consumer price index compiled by the Bu- 
reau of Labor Statistics is based on purchases made 
by urban wage-earners and clerical-worker families 
living in 97 cities in the United States. For the 
“market basket” the government agency uses 300 
items. Experience has shown that changes in the 
prices of these items are representative of changes 
in the prices of all the goods and services pur- 
chased by this group. Prices are collected monthly 
on some items in all cities, and prices are collected 
monthly or quarterly on all items in all cities. 

It is very important to note that the Consumer 
Price Index measures price change, and price 


COMPUTATION OF A CONSUMER PRICE INDEX 


(1) (2) (3) 
Items Purchased By An Average Prices Relative Impor- 
Average Household Paid In Base tance of These 


“Market Basket” Period A Items—Weight 
Bread $ .20 25 
Milk .25 25 
Rent 40.00 30 
Clothes 15.00 15 
Automobile 2,000.00 15 


100 
Note: General price index for period “B”’—Total col. (6) di- 
vided by total col. (4). 


*Mr. Lewis is Research Assistant in the Bureau of Business and 
Zconomic Research, Georgia State College of Business Administration. 


(4) (5) (6) (7) 
Price X Wt. Average Prices Price X Wt. Price Index 





(2) X (3) Paid, Period B (3) X (5) For Period B, 
Base Period A 
5.00 $ 20 6.25 125 
6.25 25 6.25 100 
1,200.00 38.00 1,140.00 95 
225.00 15.00 225.00 100 
10,000.00 2,500.09 12,500.00 125 
11,436.25 13,877.50 121 
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change only. Equally important is the fact that the 
index measures price change for only the groups 
for which it is designed, in this case urban wage- 
earners and clerical-workers. 


While the index is not perfect, the Bureau of 
Labor Statistics is striving constantly to reduce 
the degree of error involved, and it is probably as 
accurate as can be expected under today’s condi- 
tions. Most criticisms of the index advanced today 
can be refuted by reminding critics of the purpose 
of the index, that is, to measure price changes of 
specific items for a specific group of peop!e. 





BUSINESS ACTIVITY 

(Continued from page 9) 
added to Southeastern payrolls. Georgia’s share of 
the gain was 23,800. 

The number of building permits and the value 
of building permits rose sharply from September, 
but the ten months total was still substantially be- 
low year ago figures. Figures from the City Build- 
ing Inspector’s office show total value of permits 
issued to be 28 per cent below last year for the 
ten months period, even after a 13 per cent in- 
crease in October over the preceding September. 
It is interesting to note that over the months in 
1956 there has been a substantial increase in both 


residential alterations and in demolitions of build- 
ings. The latter reflects progress both in construc- 
tion of the expressway and the clearing out of old 
buildings to make way for new ones. 

Postal receipts and poundage of second class mail 
showed increases over September, but still are run- 
ning slightly behind last year’s ten months total. 

Bank Debits, which is the total of spending by 
check in Atlanta and which constitutes the bulk 
of all payments, increased sharply in October over 
the figures for both September, 1956, and October, 
1955; and the total for the ten months of 1956 was 
7.5 per cent ahead of the same period in 1955. 
Balances in bank deposit accounts were off 1.3 per 
cent in October from the month before and off very 
slightly, 0.2 per cent, for the ten months period. 

The Department Store Sales Index dropped off 
markedly from an extremely high September point 
of 162 to stand at 137 for the month of October. 
These figures are based on the 1947-49 average as 
100 and are adjusted for seasonal variations. De- 
partment store sales, based on dollar amounts of 
sales for the ten months period from January 
through October, were two per cent higher in 1956 
than a year earlier. 

Retail food prices declined slightly, from 111.9 


to 111.7, based on the 1947-49 average as 100. 


LARGER STUDY ON CARRIER LIABILITY AVAILABLE 


Professor Kenneth U. Flood has prepared a detailed study of the legal aspects of car- 
rier liability which is available by writing The Book Store, Georgia State College of Busi- 
ness Administration, Atlanta 3, Georgia. Published in 1956, 96 pages, Price $1.50. 

Summary of Contents 
Bills of Lading: Functions and Types of Bills of Lading, Procedure for Lost or Delayed 
“Order” Bill of Lading, Factors to Consider in Choosing Between an Order Bill of Lading 
and C.O.D., Without Recourse Clause, Conflict Between Recourse Clause and Prepayment 
Clause, Conflicts in the Bill of Lading, Shipper’s Load and Count Notation, and Extension 
of Credit. 
Terms of the Bill of Lading: Common Law Liability, Acts or Negligence of Shipper, Carrier’s 
Liability as a Warehouseman—Proper Tender of Delivery, Liability for Delay in Transit, 
Excuses for Delay, Measure of Damage for Delay, Type of Notice and Time for Giving Notice 
of Special Conditions. 
Claims—Loss and Damage, Overcharge, and Reparation: Who Has Authority to File Claim, 
Notice of Claim, Procedure for Filing Claims, Documents, Extent of Carrier Liability for 
Loss and Damage, Proof of Loss and Damage, Measure of Damages, Duty of Owner to Re- 
duce Damages, Concealed Loss and Damage, Liability Under Released Value Rates, Liability 
of the Carrier Under the Doctrine of Deviation. 
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